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 Between March 19, 2020 and April 7, 2020, almost every state in the 
United States issued a “stay-at-home” order.1 These orders directed 
residents to stay at home and practice social and physical distancing.2 Non-
essential workers were required to stay home by these orders. Essential 
workers have been defined as workers in the following industries: 
healthcare, law enforcement, public safety, first responders, food, 
agriculture, energy, water, wastewater, transportation, logistics, public 
works, communications, information technology, community-based 
essential functions, government operations, critical manufacturing, 
hazardous materials, financial services, chemical, and defense industrial 
base.3 Many businesses were unable to fully operate during the COVID-19 
pandemic and therefore were unable to perform their obligations under 
contracts entered into before the COVID-19 pandemic. How have courts 
handled these contract breaches?   
 
Not listed in the essential workers include many businesses such as 
restaurants, boutiques, and specialized small businesses. Many of these 
businesses entered into contracts before the arrival of the COVID-19 
pandemic. A significant amount of these contracts have been impossible to 
perform. Luckily, many of these businesses, and their attorneys, included 
force majeure clauses in their contracts.  
 
“A force majeure clause is a contractual provision which excuses one or 
both parties’ performance obligations when circumstances arise which are 
beyond the parties’ control and make performance of the contract 
 
* J.D. Candidate, 2022, Saint Louis University School of Law 
1 First Day of Stay at Home Order in the United States, TIMEANDDATE.COM (April 2, 2021), 
https://www.timeanddate.com/holidays/us/lockdown-day-1. 
2 Id. 
3 Who is considered an ‘essential worker’ during the coronavirus pandemic?, FOX5 ATLANTA 
(April 1, 2020), https://www.fox5atlanta.com/news/who-is-considered-an-essential-
worker-during-the-coronavirus-pandemic. 
 




impractical or impossible.”4 Contractual force majeure provisions routinely 
excuse performance when unforeseen government action significantly 
disrupts a party’s ability to fulfill its obligations.5 These rules would 
seemingly give parties whose contracts have been affected and made 
impossible by the government stay-at-home orders a way out of their 
contractual obligations. However, litigation on these matters has not 
proved so straightforward.  
 
In In re Hitz Restaurant Group, a restaurant was shut down due to Illinois 
Governor Pritzker’s stay-at-home order.6 The issue in this case revolved 
around a force majeure clause in a lease between Hitz, the restaurant owner, 
and its landlord, Kass Management Services, Inc. (“Kass”).7 The force 
majeure clause excused performance from either party when performance 
is prevented, delayed, or hindered by orders of government.8 The court 
held that Hitz’s performance of its obligation to pay rent was excused under 
the force majeure clause due to the government order shutting down the 
operation of the restaurant.9 However, since Hitz could still operate at 
roughly twenty-five percent capacity through carry out orders, the court 
held that Hitz was excused from paying seventy-five percent of the rent, 
but still required to pay twenty-five percent of the rent since this was not 
prevented by the government order.10 
 
In 1600 Walnut Corp. v. Cole Hann Co., Defendant Cole Haan Company 
Store, LLC (“Cole Haan”), a global footwear and accessories brand, entered 
into a long-term commercial lease with 1600 Walnut Corporation 
 
4 Lawrence P. Rochefort & Rachel E. McRoskey, The Coronavirus and Force Majeure Clauses 
in Contracts, AKERMAN (April 6, 2020), https://www.akerman.com/en/perspectives/the-
coronavirus-and-force-majeure-clauses-in-contracts.html. 
5 Acheron Med. Supply, LLC v. Cook, Inc, U.S. Dist. LEXIS 105297, at *6–7 (S.D. Ind. 2019). 
6 616 B.R. 374, 377 2020 (Bankr. N.D. Ill. 2020). 
7 Id. at 376. 
8 Id. at 376-77. (“Landlord and Tenant shall each be excused from performing its 
obligations or undertakings provided in this Lease, in the event, but only so long as the 
performance or obligations are prevented or delayed, retarded or hindered by … laws, 
governmental action or inaction, orders of government … Lack of money shall not be 
grounds for Force Majeure.”). 
9 Id. at 380. 
10 Id. 
 




(“Walnut”).11 The lease included a force majeure clause excusing 
performance when either party is delayed, hindered, or prevented from 
performing their obligations due to restrictive governmental laws or 
regulations.12 However, the clause explicitly did not excuse the Tenant, Cole 
Haan, from its obligation to pay rent.13 The court held that while the force 
majeure clause did excuse some performance under the government stay-
at-home order, the parties explicitly agreed to no excusal for Cole Haan’s 
obligation to pay rent.14 Therefore, the force majeure clause did not protect 
Cole Haan from rental payments during the stay-at-home order.15 
Additionally, the court held that when there is force majeure clause, the 
common law defenses to breach of contract –— frustration of purpose, 
impossibility/impracticability of performance, and failure of consideration 
— are inapplicable.16 
 
11 1600 Walnut Corp. v. Cole Haan Co., 2021 U.S. Dist. LEXIS 60156, at *1–2 (E.D. Pa. 
2021). 
12 Id. at *2. (“If either party is delayed, hindered or prevented from the performance of an 
obligation because of strikes, lockouts, labor troubles, the inability to procure materials, 
power failure, restrictive governmental laws or regulations, riots, insurrection, war or 
another reason not the fault of or beyond the reasonable control of the party delayed 
(collectively, “Force Majeure”), then the performance of the act shall be excused for the 
period of the delay; provided, however, the foregoing shall not: (A) relieve Tenant from 
the obligation to pay rent, except to the extent Force Majeure delays the Commencement 
Date; and (B) be applicable to delays resulting from the inability of a party to obtain 
financing or to proceed with its obligations under this Lease because of a lack of funds.”) 
13 Id. at *6. 
14 Id. 
15 Id. 
16 1600 Walnut Corp., 2021 U.S. Dist. LEXIS, at *7 (E.D. Pa. 2021); see 1 CORBIN: FORCE 
MAJEURE AND IMPOSSIBILITY COVID-19 § 1.02 (2020) (“[The] doctrine [frustration of 
purpose] focuses on the parties’ purpose in making their contract and has nothing to do 
with a party’s inability to perform. It applies where a supervening event fundamentally 
changes the nature of a contract and makes one party’s performance worthless to the 
other . . . . Impracticability has been described in many ways, but essentially it is when 
the non-occurrence of the supervening circumstance was a basic assumption of the 
parties at the time of contracting; performance has been made excessively burdensome—
that is, impracticable—by a supervening event that was not caused by the party seeking 
to be excused; and the supervening event was, in some sense, unforeseeable (but not 
inconceivable)—that is, it was so unlikely that a reasonable party would not have 
guarded against it in the contract”); see also In re Condado Plaza Acquisition LLC, 620 
B.R. 820, 840 (Bankr. S.D.N.Y. 2020) (“Failure of consideration is a doctrine that permits 
recission of a contract if a party receives little or nothing of value. The doctrine does not 
 





In re Cinemax USA Real Estate Holdings, Inc., Cinemax, a movie theatre 
operator, entered into a lease with Cobb Lakeside, LLC (“Lakeside”).17 
When a stay-at-home order was put into place, Cinemax had to shut its 
theatres down.18 Cinemax refused to pay rent owed to Lakeside under the 
lease.19 The lease included a force majeure clause stating if either party is 
unable to perform the obligations under the lease due to a governmental 
action, the performance shall be excused.20 As in 1600 Walnut, the clause 
included a language stating that performance of rent payment shall not be 
excused.21 However, the court interpreted the non-excusal of rent payments 
language to not apply to the force majeure clause because of its placement 
within the events constituting an “Act of God” under the force majeure 
clause, rather than as its own separate exception.22 This interpretation was 
consistent with other clauses within the contract.23 The court held that the 
stay-at-home order constituted an activation of the force majeure clause and 
Cinemax was not required to pay the rent due under the lease.24 
 
Force majeure Clauses have been put to the test during the COVID-19 
pandemic. The language of the force majeure clause is especially important 
as reviewed in the above cases. The pandemic has been a reminder to 
attorneys that clauses that are not commonly invoked can still be vital when 
 
apply if the alleged failure of consideration is a risk that the party took under the terms 
of the contract.”). 
17 In re Cinemax USA Real Estate, Inc., 2021 Bankr. LEXIS 200, at *2 (S.D. Fl. 2021). 
18 Id. at *4. 
19 Id. at *2. 
20 Id. at *11. (“If either party to this Lease, as the result of any (i) strikes, lockouts, or labor 
disputes, (ii) inability to obtain labor or materials ore reasonable substitutes therefor, (iii) 
the inability to obtain materials or labor at reasonable prices due to the occurrence of a 
hurricane or other nature disaster or due to terrorism, (iv) acts of God, governmental 
action, condemnation, civil commotion, fire or other casualty, or (v) other conditions 
similar to those enumerated in this Section beyond the reasonable control of the party 
obligated to perform (other than failure to timely pay monies required to be paid under 
this Lease), fails to punctually perform any obligation on its part to be performed under 
this Lease, then such failure shall be excused and not be a breach of this Lease by the 
party in question, but only to the extent occasioned by such event”). 
21 Id. 








the unexpected occurs. When drafting force majeure clauses, every word 
should be carefully examined in order to ensure maximum protection. 
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